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Art Unit: 3727 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 

basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1-6, 8-10, 13-20, 22, 24-28 and 31 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Edwards (D196271) (Edwards). 

Edwards discloses a container comprising a sidewall extending between an open top and 
base, the sidewall has a zig-zag formation of substantially straight lines formed at the 
approximate mid-height of the cup and extending upwardly and a formation of substantially 
curved lines forming curved arches formed at the approximate mid-height of the cup and 
extending upwardly, a number of exterior longitudinal recesses are formed between the straight 
line zig-zag formation and the curved line formation, an annular shoulder is located at the 
curved line formation, the shoulder comprises arched portions equal in number to the exterior 
longitudinal recesses and aligned with these recesses (see Fig. 2, 4 and 5). A beveled portion is 
located between the curved line formation and the base and is closely adjacent to the base, the 
beveled portion as best shown in Fig. 1 and 2 appears to be in a number of segments. It can't be 
determined if these beveled segments are aligned with the longitudinal recesses. 

Regarding the strength to weight ratio limitations, it seems apparent that the longitudinal 
recesses improve strength to weight ratio to a degree of at least 4%, however it can't be 
determined to what extent more than 4% the strength to weight ratio is improved. 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claim 7 is rejected under 35 U.S.C. 103(a) as being unpatentable over Edwards ('271) in 
view of Edwards ('305). 

271 discloses the invention except for the annular ribs. 305 teaches annular ribs. It 
would have been obvious to add ribs to add crush resistance to further strengthen the container 
from inwardly directed radial forces that would tend to crush the container. 

Claims 9-12, 21, 27-30, 32-41 and 43 are rejected under 35 U.S.C, 103(a) as being 
unpatentable over Edwards ('271). 

Edwards discloses the invention except for the extent of improvement of strength to 
weight ratio and the equivalence and alignment of longitudinal recesses with the beveled 
portions. Official notice is taken of the use of well known engineering principles of recess 
design by increasing thickness, increasing number of recesses, increasing the depth of the 
recesses will increase strength. It would have been obvious as a matter of engineering 
optimization of design to improve strength to weight ratio by a factor of as much as 40% through 
the use of various well known engineering principles. Edwards ('271) teaches the alignment of 
the recesses and the arched portions. It would have been obvious to modify the beveled portions 
to be aligned with the longitudinal recesses and thusly equivalent in numbers to the recesses as a 
matter of providing an aligned design for the purpose of providing an aesthetically pleasing 
appearance due to the sense of order that aligned structures convey. 
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Claims 23 and 42 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Edwards ('271) in view of Ota et al. (Ota). 

Edwards discloses the invention except for the annular rib. Ota teaches an annular rib 
circumferentially aligned with the upper extent of the circumferentially arranged flat walls 3 of 
the upper body portion, the annular rib includes curved portions aligned with vertically extending 
recesses (longitudinal recesses as required by claim 42) as shown in Fig. 4 to be the flexible 
walls 3a when flexed inwardly as shown in phantom. The annular ribs have curved portions 
which are equal to the number of vertically extending recesses and aligned with one of the 
recesses. It would have been obvious to add the annular rib to Edwards to define the upper 
extremity of the recesses and to stabilize the container side wall at the boundary of recesses to 
inhibit deflection above the rib while allowing deflection and flexing below this rib to absorb 
inward pressure on the container side wall in localized desired areas as taught by Ota. 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re LongU 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attomey or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 
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Claims 1-14 are provisionally rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-20 of copending Application No. 
1 1/101,932 to Smith et al. (Smith). Although the conflicting claims are not identical, they are 
not patentably distinct from each other because the limitations of the ('932) Smith application 
include all of the limitations of these claims and more limitations. It would have been obvious to 
delete these additional limitations if not desired without defeating the function of the cup in 
holding fluid. 

This is a provisional obviousness-type double patenting rejection because the conflicting 
claims have not in fact been patented. 

Claims 15-43 are provisionally rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-20 of copending Application No. 
1 1/101,932 to Smith et al. (Smith) in view of Edwards ('271) and Ota et al. ("320) (Ota). The 
('932) Smith application claims the invention except for the recesses being arcuately formed, the 
lower portion between the annular shoulder and base, the annular ribs, two arched portions 
aligned with the recesses, the recesses being concave and two beveled portions aligned with the 
recesses. Edwards discloses the recesses being arcuately formed, the lower portion between the 
annular shoulder and base, the recesses being concave and two beveled portions aligned with the 
recesses. It would have been obvious to modify the recesses and bevel portions to provide an 
aesthetically pleasing appearance. Ota discloses the recesses being arcuately formed, the lower 
portion between the annular shoulder and base, the annular ribs, two arched portions aligned with 
the recesses, and the recesses being concave. It would have been obvious to modify the arched 
portions and recesses to provide an aesthetically pleasing appearance. 
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This is a provisional obviousness-type double patenting rejection. 

Any inquiry concerning this communication or eariier communications from the 
examiner should be directed to Stephen J. Castellano whose telephone number is 571-272-4535. 
The examiner can normally be reached on Tu-F 6:30-5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Nathan J. Newhouse can be reached on 571-272-4544. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 




•"Stephen J. Castellano 
Primary Examiner 
Art Unit 3727 
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